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Arising out of Order-in-Original No SD-02/REF-130/DRM/2015-16 Dated 09.09.2015

Issued by Assistant Commissioner, Div-II, Service Tax, Ahmedabad

ol41W!5ctf cpl' '1111 :s:"cf -qm Name & Address of The Appellants

M/s. Rajpath Club Limited Ahmedabad

za 3rft am?r srige at{ 4h a,fr Ufa hf@rat at 3rah RfGfra m "ff cR
aT &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs .Central Excise And Service Tax Appellate Tribunal:-

fcnfn:f~,1994 cBT tITTT 86 aiafa 3rla at fr .-crrx=r cBT 'G'fT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?ea &flu fl tr zca, ear zrca vi hara 3nq)#tu -znf@raw 3i). 2o, q 3)€ca
t51Rtlcc1 cp1-cm30,s, ~ ~. 3lt5l-Jctl61Ict-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.
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(ii) · 374@la urzurf@raw at f@ft1 pf@rru, 1994 c#r Irr 86 (1) a sifa: 3rfh.
~-mm Pllll-llctcil, 1994 "cB" ~ 9 (1) cfi 3fcfllc'f f7-fmft:r i:nr=r ·,'xl.a- 5 Cq 'EJN >ffam -4 c#t.
m #hi qi pr#. x=rr0 . Rsra 3n?hr,a far6a 3r4h al z{ st or# tit
l Grr) a1Reg (sqj g qatfr uf &a)) sit an ·i fra err i urn@rail hr ?ruh)e

Rer+ &, a@t ·nf'nrjfa &ta aa # rrrfle # zrra fGrzt # ;lfll :fr ~-.tsiif<l->t'I &cJ-i
1we # «a i ure@i irara.#f riu, antsy ). niu 3j Gnu rn mil+ ug 5 df(S! 1~1 ,:Hr,fr ,,1-,q
?& asi wu; 100o/- 4ii#isf gt~ t surf tear d) +rir, nut at nia ail wmrn ru vptf·

· 5Ig 5 r4 uI 50 ir fq gt ·ff 1 '(,i4{,! 5000 /-- 4ht )7r) &hf t a@i aa ) nit, nu )
nir 3i eirrn nu yffii64 so u u1 3rl surt ? ai 5u 1ooo/- 4)a )ur) gf. . ··:;

• : • • .·1 . . . . : .•.
(ii)' T:he appeal under sub section ( 1) of Section 86 qf the Finarn:;;e Act 1994 to the
Appellate' Tribunal Shall· be filed in quadruplicate in Form S.T.5 as· .prescribed unde·r Rule,.
9(1) of tHe Service Tax Rules 1994 and Shall be accompanied -by. a copy of the order\
appealed: against (one of which shall be certified copy) _and should be accompanied by a\
fees of R's. 1000/- where the amount of service ·tax & interest demanded & penafty levied o( ·
Rs. 5 Lak)ls or less·, Rs.5000/s where the amount of service tax & interest demanded & ✓
penalty l.evied is is· more than five lakhs but not exceeding Rs._ Fifty Lakhs, Rs.1 0,000J;/•
where the amount of -service tax & interest demanded & penalty levied· rs more th9ri'Jj.fty
Lakhs rupees, in the form •of crossed bank draft in favour oLthe Assistant. Registri3r of the
bench of.nominated Public Sector Bank of the place where the bench of Tri~unal is'~ituated.

(iii) Fcl'ffl?:1 3IfErfrr~~·;1994 q\) l:lixr 6 8u--arr}i gi (2) a sirfr "3if)a lard
f:l<F-JfcT~i.' 1994 ,f; f.-n:rr.1 g (2'C!) (!) 3f(rifc1 f.Jq\[~!'t·J tnfr.\ C!xh'."1.-7 i:j ·m"l GIT •Hcfi11) l,!ci xHl<-B flf!?.:f
3yea.,, da sure zgca-(rf)a) # arr?gr al yfii (0IA)( sri a unrfrr uf &if) 3j 'sru
1gt, (srzr@ / 3q 31gm7 3re[al 2o #vu sar4 yet, Gr9)f)1 nutf)away a 3res txw
fr &a g snr?gr (0IO) cp"r rrfTT 1\err,i) ~-P~ 1

':; . . . . .
(iii) T:Qe appeal undet su_b section (2A) of the section 86 the-Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) ofthe Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner .Central Excise (Appeals)(OIA)(one of

. which shall be a certified copy) and copy of the order. passed by_ lh'e Addi. I Joint orDy.
/Asstt. Commissioner 'or'Superintendent of Central Excise & Service· Tax (010) to apply to
the Appellate Tribunal:" ' ·

2. rnrisifr nzirera zycn arf7mt, 19vs ) gr«ii s srgqa)4 ·a sirfa [eaffu fag
3r4al jet a?r vierr q1f@ran a 3nr?gr 4l gf s 6 6.so/-. }tr ·urrau red fde
c-r1r1 i5r-:rr: ~rfE°t:! 1 . · ·. ·. · ·

2 · cii,e copy· of:.kppliGation or 0.1.0. as the case may be, ···a'nd;:the order of the
adjudication authority ,shall bear a court fee stamp of Rs.6.50 paiseasprescribed under
Schedule-I in terms ofthe Court Fee Act, 1975, as amended. · • ·:,: ~:/ : . ·. · ,

3: fur ycn, sarggc gi aras 3rf4) rraifraw (a1if2f@1) fjjira#), +982:i. 4faea
g& rr ii~rt myci 'a'fifer ara ara fuii al at ft err riff&: faint nrar & ti .i'
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. oo erea. he€ta 5euz grea viaas 3rd#a uf@raU1 (#4a m lJ@ 3r41fh
mmaai ii a&tr 5eur area 3#f@1fer . &&yy s enr 3s h 3ii ferrzr+in-2)

31f@)fen 2&(2ogy Rt in 2s) faia: a.e.o&y 5it RR far 3f@fez1 , g&&y Rt nr
cs h 3iauia ara at 2ft rats a{ k.a ffr w{ qa.«if?r 5a mar 3#fart •
arr f@n z«ura3iat sun RR5aa#t 3r4f@a ear if?raatuv 3r@a a?t

(il 'GRf 11 ~ m~ fc:1·~ m
(ii) adz sa #t ~- -a-r~ ~ ufQr
(@ii) adz sm fez1ntah h fezra 6 h 3iaiia 2za#

c:::> 3m7at arr{ zr fn zr err haen f#tzr (Gi. 2)~- 2014 m 3-ITT<Fa:r ~ wr
f#ft 34#hr uf@rat h rarer farrfla Ferrer 3r5ff vi 3-fCfrc;r c!i1" ~~

zt
4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

UnderCentral Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) s «iaaf ii, z 3n2gr h uf 3h f@raur hme sf ere 3r2rar ya nvs
faff@a z a aim fsr areah 10%pra r 3it sziha us Raffa aaav
10% 3fl"Tc=ll~PR cB'J" ~~ i I

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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Order-In- Appeal

V2(ST)80/A-II/2015-16

This order arises on account of an appeal filed by M/s. Rajpath Club
Limited, S. G. Road, Ahmedabad (hereinafter referred to as the 'the Appellants' for

sake of brevity) against Order-in-Original No. SD-02/REF-130/DRM/2015-16 dated

09.09.2015 (hereinafter referred to as the "impugned order" for the sake of brevity)

passed by the Assistant Commissioner, Service Tax, Division-II, Ahmedabad
(hereinafter referred to as the "Adjudicating Authority" for the sake of brevity).

2. Briefly stated the facts of the case are that the appellants are duly
registered with the Service Tax Department having Service Tax Registration No.

AAACR7379AST001. They filed a refund claim of ~ 92,700/- on 25.05.2015 under
Notification No. 25/2012-ST dated 26.06.2012 in respect of Service Tax paid on the
specified services for which Service Tax claimed to have been not required to be paid

by the appellants. The appellants were issued a show cause notice on 05.08.2015
which was adjudicated by the adjudicating authority by rejecting the refund claim
stating that the service for which the refund is claimed is a taxable one under Reverse
Charge Mechanism.

3. Being aggrieved with the impugned order, the appellants filed the present
appeal. The appellants argued that the payment made to the retired judges was not
on account of legal service. The retired judges were appointed as per the direction of
Hon'ble Gujarat High Court to observe and assist in smooth and fair process of
election of the club. The Service Tax was paid inadvertently under Reverse Charge

Mechanism and therefore, the appellants are eligible for refund.

4. Personal hearing in the case was granted on 05.04.2016 wherein Shri Bishan R.
Shah, Chartered Accountant, appeared on behalf of the appellants and reiterated the

contents of the appeal memorandum. Shri Shah. urged that the service received by
the appellants is not legal service. The service providers are not registered under
Advocate's Act, 1941and hence, are not Advocates. The service has been provided to
a club and the club is not a business entity but a mutual concern and hence, not liable
to pay Service Tax under Reverse Charge Mechanism. He further stated that unjust
enrichment is also not applicable in the case.

5. I have carefully gone through the facts of the case on records, grounds of the
Appeal Memorandum, and oral submissions made by the appellants at the time of
personal hearing. In view of the above, I find that two retired judges were appointed
by the appellants as election observers as per the direction of the Hon'ble High Court

of Gujarat. In the process of election, the 9%/9?ef the observer is to see that the
process of election and counting of vs,j@ducted smoothly and safely. In

paragraphs 9 and 10 of the impugned ~;r, t~tJd~1ica.ting authority also says sci.
me snare store»rots s an4i·@%e%%")%. }

h

0

O



5 V2(ST)80/A-II/2015-16

0

0

"9. I find from the refund application that retired judge Shri D. A.
Mehta was appointed by the Hon'ble High Court of Gujarat as a

observer to election of the M/s. Rajpath Club Limited and retired judge

Shri G. K. Upadhyay was appointed by Shri D. A. Mehta for his

assistance in relation to the election process and counting of votes of

the said claimant as per the direction of Hon'ble High Court of Gujarat

vide order dated 25.03.2015 at para 2(3). While deciding the matter

vide order dated 25.03.2015 in Civil Application (OJ) No. 252 of 2015,
the Hon'ble High Court of Gujarat at para 4(b) has ordered that "The
entire process of counting of votes shall be done under the control and

supervision of learned Observer, ....................". Further at para 4 (l) of
the order dated 25.03.2015, the Hon'ble High Court of Gujarat has

ordered that ".............. the decision of the learned observer shall be final

and binding to all concern".

10. I find from the order dated 25.03.2015 of Hon'ble Gujarat High

Court that appointment of retired judges Shri D. A. Mehta and retired

judge Shri G. K. Upadhyay was made to provide assistance to the

claimant in conducting the election and counting of votes thereof
smoothly. Whereas, it appears that by virtue of the order of Hon'ble
High Court of Gujarat, the persons who appointed to supervise the

entire process of election of the said claimant were retired judges. The

above said judges have utilized their legal expertise and rendered their

services in election process of the claimant. The Hon'ble High Court had

made the said judge a decision making authority in counting process of

the votes as such, it appears that the said judges have used the sense

of their legal competency and provided legal assistance to the claimant

in the election process for which the claimant paid a remuneration to

the tune of Rs.7,50,000/-. Accordingly, it appeared that claimant during
the election and its counting process of votes received the legal

assistance of the saidjudges".

In view of the above mentioned paragraphs, I see that the adjudicating authority has
said time and again that the retired judges were appointed in relation to the election

process and counting of votes of the appellants and thus provided legal service to the

latter. However, the adjudicating authority did not mention what kind of legal services
were provided in the process of smooth running of election and counting of votes. The
definition of legal service as per Notification No. 25/2012-Service Tax, dated
20.06,2012 says that "Legal service means any service provided in relation to advice,

consultancy· or assistance in any branch of law, in any manner and includes

representational services before pp@irti;tribunal or authority". In the process of

smooth functioning of election %fj$'4$8Ip%%pg qf/votes, the observers did not provide
any legal assistance representing,tfappAl._':_~nt1before any court, tribunal or authority
as no legal activity was conducted'sr\nests,process. An election observer can come'< "ii-fu••r~S•') •

err"
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from any sphere or branch of the society and from any respectable profession. It was
a mere coincidence that the Hon'ble High Court of Gujarat had appointed retired
judges for this work. The particular work the said retired judges had undergone, does
not call for any legal advice or assistance. The adjudicating authority has merely put
and allegation without any supporting evidence. In paragraph 10 of the impugned

order, the adjudicating authority says " it appears that the said judges

have used the sense of their legal competency and provided legal assistance to the

claimant in the election process for which the claimant paid a remuneration to the

tune of Rs.7,50,000/-". But the impugned order is silent about how it appears that the
judges have used the sense of their legal competency and provided legal assistance to
the claimant in the election process. In view of the above, in absence of proper
evidence, the impugned order needs to be set aside.

6. In view of the discussion held above, the appeal filed by the appellants is

disposed off accordingly.

}.S
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

qt68
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Rajpath Club Limited,

S. G. Road,

Ahmedabad- 380 059

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.
4) TheAsst. Commissioner (System), Service Tax Hq, Ahmedabad.

_sfGuard File.
6) P. A. File.
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